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The  Legislative  Audit  Committee 
of  the  Montana  State  Legislature: 

Herein  transmitted  is  our  sunset  performance 
review  of  the  Montana  Board  of  Optometrists.   The 
review  was  conducted  in  response  to  the  1977  Sunset 
Law,  which  terminates  the  board  on  July  1,  1981. 

The  review  focused  upon  an  examination  of  board 
operations.   It  does  not  encompass  an  audit  of  the 
board's  financial  transactions  or  overall  compliance 
with  state  laws. 

There  are  no  formal  recommendations  in  the  report 
since  the  responsibility  for  such  recommendations  lies 
with  the  Audit  Committee.   Nevertheless,  we  discussed 
the  contents  of  the  report  with  a  number  of  individuals 
and  organizations,  including  the  director  of  the  Depart- 
ment of  Professional  and  Occupational  Licensing,  the 
members  of  the  Board  of  Optometrists,  the  Governor's 
Office  of  Budget  and  Program  Planning,  the  director  of 
the  Department  of  Social  and  Rehabilitation  Services, 
and  the  Montana  Optometric  Association. 


We  wish  to  express  our  appreciation  to  the  members 
of  the  board  and  to  the  director  of  the  department  and 
his  staff  for  the  assistance  they  provided  during  the 
review.   We  also  wish  to  thank  the  members  of  the 
optometry  profession  for  assistance  they  gave  us. 

Respectfully  submitted, 

Morris  L.  Brusett,  C.P.A. 
Legislative  Auditor 
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Chapter  I 
INTRODUCTION 

This  sunset  performance  review  addresses  state 
regulation  of  the  optometry  profession  by  the  Board  of 
Optometrists,  a  state  board  within  the  Department  of 
Professional  and  Occupational  Licensing. 
REPORT  OBJECTIVES 

The  1977  Legislature  passed  a  law  terminating 
numerous  regulatory  boards  and  agencies,  including  the 
Board  of  Optometrists.   This  law,  commonly  referred  to 
as  the  "sunset  law,"  requires  the  Legislative  Audit 
Committee  to  conduct  a  performance  review  of  each 
terminated  agency.   The  performance  review  must  objec- 
tively examine  the  need  for  each  regulatory  board/ 
agency  and  the  audit  committee  must  offer  recommenda- 
tions for  reestablishment  or  modification. 

The  sunset  law  also  requires  an  examination  of  the 
following  questions  during  the  conduct  of  the  commit- 
tee's review: 

(a)  Would  the  absence  of  regulation  significantly 
harm  or  endanger  the  public's  health,  safety, 
or  welfare? 

(b)  Is  there  a  reasonable  relationship  between 
the  exercise  of  the  state's  police  power  and 
the  protection  of  the  public's  health,  safe- 
ty, or  welfare? 

(c)  Is  there  another  less  restrictive  method  of 
regulation  available  which  could  adequately 
protect  the  public? 


(d)  Does  the  regulation  have  the  effect  of  di- 
rectly or  indirectly  increasing  the  costs  of 
any  goods  or  services  involved  and,  if  so,  to 
what  degree? 

(e)  Is  the  increase  in  cost  more  harmful  to  the 
public  than  the  harm  which  could  result  from 
the  absence  of  regulation? 

(f)  Are  all  facets  of  the  regulatory  process 
designed  solely  for  the  purpose  of,  and  have 
as  their  primary  effect,  the  protection  of 
the  public? 

Using  the  information  contained  in  this  report, 
and  that  gathered  during  a  public  hearing,  the  commit- 
tee will  address  these  six  questions.   During  the 
hearing  process,  testimony  and  comments  will  be  heard 
from  the  board/agency,  the  profession,  and  interested 
members  of  the  public. 

In  defining  legislative  intent,  the  sunset  law 
(section  2-8-101(2),  MCA)  states  that,  by  requiring 
periodic  evaluation  in  the  form  of  a  performance  re- 
view, the  legislature  will  be  in  a  better  position  to 
ensure  that  agencies  and  programs  exist  only  to  be 
responsive  to  state  residents'  needs.   The  sunset  law 
terminates  the  Board  of  Optometrists  on  July  1,  1981. 
OPTOMETRY  PROFESSION 

Optometry  as  a  profession  specializes  in  the 
problems  of  human  vision.   Optometrists  examine  the 
eyes  and  related  structures  to  determine  the  presence 
of  abnormal  conditions  or  functions.   They  prescribe 
and  adapt  lenses  or  other  optical  aids  to  restore 
maximum  efficiency  of  vision.   They  may  also  use  visual 


training  aids  and  physical  therapy,  excluding  surgery, 
for  the  correction  or  relief  of  visual  irregularities. 
Most  optometrists  fit  and  supply  the  eyeglasses  they 
prescribe.   They  do  not  prescribe  drugs,  make  definite 
diagnosis  of,  or  treat  eye  diseases. 

Two  other  professions  are  involved  directly  with 
the  care  of  human  vision  -  ophthalmology  and  opti- 
cianry.   Ophthalmologists  are  physicians  licensed  by 
the  Board  of  Medical  Examiners.   They  diagnose  and 
treat  eye  diseases  and  abnormal  conditions,  including 
refractive  errors.   Ophthalmologists  can  perform  sur- 
gery, prescribe  drugs  and  lenses,  or  provide  other 
treatment  to  remedy  irregular  conditions.   Dispensing 
opticians  fit  and  adjust  eyeglasses  or  lenses  according 
to  prescriptions  written  by  optometrists  and  ophthalmol- 
ogists.  Opticians  do  not  examine  eyes  or  prescribe 
treatment.   Opticians  are  not  licensed  in  Montana 
(however,  20  states  do  license  these  individuals).  As 
of  June  1979,  there  were  125  optometrists,  46  oph- 
thalmologists, and  approximately  40  dispensing  opti- 
cians providing  services  to  the  residents  of  Montana. 

Ophthalmic  (relating  to  the  eye)  goods  and  ser- 
vices are  used  by  more  than  half  of  the  United  States' 
population.   Approximately  400,000  Montanans  have  used 
such  services .   According  to  the  Federal  Register 
(Vol.  43,  No.  107),  in  1975  national  consumers  spent 
approximately  $4.1  billion  for  ophthalmic  goods. 


Optometrists  are  the  major  retail  providers  of  eye  care 
goods  and  services  nationwide,  performing  57  percent  of 
all  eye  examinations  and  dispensing  49  percent  of  all 
corrective  lenses  sold  at  retail  in  1975.   Ophthalmol- 
ogists performed  the  remaining  43  percent  of  eye  exami- 
nations.  Ophthalmologists  also  dispensed  over  10 
percent  of  the  total  corrective  lenses  sold,  with 
opticians  dispensing  nearly  41  percent. 


Chapter  II 
THE  BOARD  OF  OPTOMETRISTS 
INTRODUCTION 

An  act  to  regulate  the  practice  of  optometry  was 
passed  by  the  Montana  legislature  in  1907,  and  the 
Board  of  Optometry  was  created  to  carry  out  the  pur- 
poses of  the  act.   The  present  board  continues  this 
regulation.   The  board  adopts  rules  for  the  conduct, 
supervision,  and  procedures  governing  all  applicants 
for  licensure  as  optometrists.   Regulation  by  the  board 
includes  examination  of  applicants,  approval  of  courses 
of  study,  licensure,  and  investigation  of  complaints. 
ORGANIZATION,  STAFFING,  FUNDING 

The  board  consists  of  four  members  appointed  by 
the  governor.   Three  of  the  members  are  required  to  be 
licensed  practicing  optometrists  in  the  state  during 
their  terms  on  the  board.   The  remaining  member  is  a 
representative  of  the  general  public.  The  term  of  each 
member  lasts  four  years. 

For  each  day  actually  engaged  in  board  duties  a 
board  member  receives  $25  compensation  plus  travel 
expenses.   For  fiscal  year  1978-79  the  board  expended 
$1,437  for  travel  and  $525  for  compensation.   The  board 
is  required  to  meet  at  least  once  a  year,  and  whenever 
the  president  and  secretary  call  a  meeting.  The  board 
met  four  times  during  calendar  year  1979. 


The    board    is     administratively    supported    by    the 
Department   of   Professional    and   Occupational   Licensing. 
The    department    currently    provides     .15    full-time    em- 
ployees   to    perform    the    recordkeeping,     reporting,     and 
related    administrative    and    clerical    functions    of    the 
board. 

Board    functions    are    supported   by   examination    and 
licensing    fees    collected    by    the    department    and    de- 
posited   in    the    earmarked    revenue    fund.      The    current 
fees  charged  by  the  board  are  shown  in  Illustration   1. 

FEE  SCHEDULE 

Examination   fee  $25 

Initial    license   fee  $10 

Registration   fee   to   county  $    1 

Reissue   of   copy   of    license  $    1 

Renewal    fee  $50 

Penalty   for   late   renewal  $35 

Reciprocity   fee  $25 

Source:      Compiled  by  the  Office   of   the   Legislative  Auditor. 

Illustration   1 

The  following  illustration  represents  board  reve- 
nue, expenditures,  and  fund  balances  for  the  past  six 
fiscal  years. 


BOARD  OF  OPTOMETRISTS 
FINANCIAL  HISTORY 


Fund 

Fiscal  Year 

Revenue 

Expenditures 

Balance"" 

1978-79 

$10,355 

$8,365 

$25,739 

1977-78 

$  8,924 

$8,124 

$23,749 

\9ie-n 

$  8,291 

$5,042 

$22,949 

1975-76 

$12,458 

$4,590 

$19,700 

1974-75 

$  4,826 

$4,338 

$11,832 

1973-74 

$  7,809 

$4,990 

$11,344 

"Includes  Prior  Year  Adjustments 

Source:   Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  2 

The  substantial  fluctuation  in  board  revenues  shown 
between  fiscal  years  1974-75  and  1975-76  resulted  from 
a  large  deposit  of  fees  made  at  the  end  of  the  first 
fiscal  year,  but  not  recorded  until  the  first  day  of 
the  next  fiscal  year. 
GOALS  AND  OBJECTIVES 

Prior  to  review  by  the  Legislative  Audit  Committee 
the  board  has  the  responsibility  of  delineating  the 
goals  and  objectives  of  programs  for  which  it  is  respon- 
sible. 

The  board  defined  its  goal  as  follows: 

The  Board  of  Optometrists  is  responsible  for 
protecting  the  visual  health  of  the  people  of 
Montana  by  insuring  that  all  applicants  for  licen- 
sure are  qualified  and  competent  in  the  optometry 
field;  that  optometrists  in  active  practice  in  the 
state  maintain  their  competency  by  regulation  in 
accordance  with  the  statutes  and  rules;  and  requir- 
ing attendance  at  continuing  educational  programs 
annually. 


Based  upon  the  preceding  goal,  the  board  listed 
several  objectives  as  follows: 

— To  examine  qualified  applicants  each  year  for 
licensure  as  optometrists  to  insure  their  compe- 
tency in  rendering  high  quality  vision  care  by 
passage  of  a  practical  and  written  examination  as 
required. 

— To  review  complaints  as  received  and  to  provide 
field  investigations  as  required.   To  determine  if 
disciplinary  actions  are  necessary  and,  if  so,  to 
initiate  same. 

— To  initiate  proceedings  in  the  court  system 
against  unlicensed  persons  practicing  optometry. 

— To  issue  renewal  of  registrations  each  year  and 
verify  compliance  with  continuing  educational 
requirements  to  those  optometrists  in  active 
practice  in  the  state. 

— To  participate  in  department  committee  of  health 
regulatory  boards  and  national  association  meet- 
ings to  keep  up  with  changes  in  the  profession  of 
optometry  and  other  professions  that  may  affect 
the  practice  of  optometry. 

--To  insure  that  any  optometrist  wishing  to  employ 
diagnostic  pharmaceuticals  has  complied  with  the 
necessary  requirements  and  to  recommend  and  work 
with  the  Board  of  Medical  Examiners  in  initiating 
the  diagnostic  pharmaceutical  agents  law. 

--To  review  various  continuing  education  programs 
and  determine  their  pertinency  and  relevancy. 

BOARD  FUNCTIONS 
Examination 

Statutes  and  rules  have  been  enacted  relative  to 
the  qualifications  of  applicants  for  licensure  as 
optometrists.   If  applicants  meet  the  following  require- 
ments, they  are  eligible  to  take  an  examination  to 
practice  optometry: 


--At  least  18  years  of  age. 

--A  citizen  of  the  United  States. 

— Good  moral  character. 

— Graduate  of  accredited  high  school. 

— Graduate  of  school  of  optometry  which  is  ac- 
credited by  the  International  Association  of 
Boards  of  Examiners  in  Optometry. 

— Pass  course  in  use  of  diagnostic  drugs, 

— In  lieu  of  certificates  of  graduation,  at  least  6 
years  of  practice  in  optometry  in  some  other  state 
or  states . 

— Approval  of  application  by  the  board. 

The  examination  for  a  license  to  practice  optome- 
try consists  of  two  parts.  All  applicants  must  pass  a 
written  examination  prepared  by  the  National  Board  of 
Examiners  in  Optometry,  and  a  practical  examination  as 
given  by  the  Montana  board.   The  national  examination 
is  usually  taken  while  the  individual  is  still  in 
professional  school.   If  requested  by  the  applicant,  a 
written  examination  composed  by  the  board  may  be  given 
in  place  of  the  national  examination.   Since  1977,  nine 
such  examinations  have  been  given  by  the  board;  how- 
ever, after  1978  the  board  discontinued  its  use  of  such 
examinations. 

The  following  illustration  shows  the  number  of 
practical  examinees  and  successful  applicants  over  the 
past  six  fiscal  years. 


PRACTICAL  EXAMINATION  APPLICANTS  AND  NUMBER  SUCCESSFUL 


Fiscal  Year 

App 

licants 

Passed 
11 

Percent 

1978-79 

22 

50% 

1977-78 

24 

15 

63% 

1976-77 

10 

6 

60% 

1975-76 

15 

14 

93% 

1974-75 

11 

7 

64% 

1973-74 

12 

12 

100% 

Source:      Compiled   by   the   Office   of   the   Legislative  Auditor    from 
board   data. 

Illustration  3 

If    an    applicant    has    been    admitted    to    practice 
optometry    in    another    state    and   has    attained    a   minimum 
score   of  75%  in  the  examination   in  the   other   state,    the 
board  has   the  discretion  to   grant  a  license  to  practice 
in  this   state  without  examination.      Reciprocity  applies 
to    only    those    applicants    who    come    from    states    which 
offer   equal    reciprocity   privileges    to    applicants    from 
Montana.      Board    statistics    show   one   individual   who  has 
received    licensure     through    reciprocity    in    the    past 
seven  years . 

Illustration  4     indicates     the    number    of    optome- 
trists  licensed  by  the  board  during  the  past  six   fiscal 
years. 

LICENSES   ISSUED 
Fiscal  Year  New  Total 

1978-79  11  176 

1977-78  15  169 

1976-77  6  156 

1975-76  15  154 

1974-75  7  135 

1973-74  12  122 

Source:      Compiled  by   the   Office   of   the   Legislative   Auditor. 

Illustration  4 
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A  licensed  optometrist  in  active  practice  is 
required  to  attend  not  less  than  12  hours  annually  of 
continuing  education  as  may  be  provided  or  approved  by 
the  board  as  a  prerequisite  for  license  renewal.   The 
type  of  educational  programs  generally  approved  by  the 
board  are  those  affiliated  with  optometric  associations 
and  academies  or  colleges  of  optometry.  The  board  can 
exempt  from  the  continuing  education  requirement  licen- 
sees who  submit  satisfactory  proof  that  they  were 
prevented  from  attending  the  educational  programs . 
Complaints  and  Investigations 

For  the  purpose  of  monitoring  the  actions  of 
licensees  the  board  analyzes  and  investigates  com- 
plaints. 

The  statutes  provide  for  revocation  of  a  license 
for  violations  of  the  law  and  board  rules.  The  board 
may  revoke  a  license  for: 

— conviction  of  crime; 

— habitual  drunkenness; 

— contagious  or  infectious  disease; 

— gross  immorality; 

— gross  ignorance  or  inefficiency;  and 

— unprofessional  conduct. 

Unprofessional  conduct  includes:   (a)  obtaining  a 
fee  by  fraud  or  misrepresentation;  (b)  professing  to 
cure  disease;  (c)  soliciting  from  house  to  house;  (d) 
making  untruthful,  improbable,  ambiguous  or  misleading 
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statements;  (e)  employing,  or  accepting  employment,  to 
practice  optometry  from  a  suspended  or  unlicensed 
optometrist;  and  (f)  using  in  advertising  the  expres- 
sion "eye  specialist"  or  "specialist  on  eyes." 

The  optometry  statutes  also  state  that  it  is 
unlawful  for  a  person  to  (further  discussion  on 
page  19 ) : 

"...  advertise  at  a  price  or  stated  terms 
of  a  price  or  as  being  free,  the  following: 
(i)  the  examination  or  treatment  of  eyes; 
(ii)  furnishing  of  optometrical  services;  or 
(iii)  furnishing  a  lens,   lenses,   contact 
lens,   contact  lenses,   glasses,   frames  or 
fitting  thereof." 

It  is  the  duty  of  the  county  attorney  of  a  county 

where  the  violation  occurred  to  prosecute  any  violation 

under  the  act.   A  person  who  violates  the  act  or  rules 

of  the  board  is  guilty  of  a  misdemeanor.   A  conviction 

results  in  a  fine  of  not  less  than  $200  or  more  than 

$500  or  imprisonment  not  exceeding  6  months,  or  both. 

Fines  collected  are  to  be  deposited  in  the  earmarked 

revenue  fund  of  the  board. 

4 

The  following  illustration  shows  the  complaints 
registered  with  the  board  for  the  past  seven  fiscal 
years . 
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SUMMARY  OF  COMPLAINTS 


Fiscal  Years  1972-1980 


Nature  of 
Complaint 

Dispensing 

Without 

Prescription 


Advertising 


Practicing 

Without 

License 

Unethical 
Conduct 

Dispute  Over 
Charges 

Dispute  Over 
Services 


Total 

Number 

Who  Initiated 

4 

1 

- 

Optometrist 

2 

- 

Not  indicated 

1 

~ 

Public 

4 

1 

_ 

Public 

2 

- 

Optometrists 

1 

- 

Physician 

2 

1 

- 

Optometrist 

1 

- 

Public 

1  -  Optometrist 


1  -  Public 
1  -  Optician 

4  -  Public 


Board  Action 

2  -  Letter  written 

-  No  jurisdiction 

-  No  action  possible  (stat- 
ute of  limitations) 

2  -  Letter  written 

-  No  violation 

-  Resolved  between  parties 

-  Left  State 

-  Legal  action  pending 


-  Letter  written 


-  No  violation 

-  Resolved  between  parties 

-  Resolved  between  parties 

-  No  violation 

-  No  jurisdiction 


Dispute  Over 
Services  and 
Payment 

Legal/Business 
Dispute 
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11  -  Public 


1  -  Public 
1  -  Board 


8  -  No  violation 

2  -  Complaint  withdrawn 

1  -  Resolved  between  parties 

2  -  No  violation 


Total 


30     20  -  Public         5  -  Letter  written" 

5  -  Optometrists    2  -  No  jurisdiction 

1  -  Physician      14  -  No  violation 

4  -  Other  4  -  Resolved  between  parties 

5  -  Other 


"Letters  written  by  the  board  were  of  a  "cease  and  desist"  nature. 

Source:   Compiled  by  the  Office  of  the  Legislative  Auditor  based  on  board 
records . 

Illustration  5 
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As  is  evident  from  the  illustration,  many  public 
complaints  involved  fees  charged  by  optometrists. 
According  to  the  board,  this  type  of  complaint  has  been 
the  most  common;  however,  in  most  instances  the  board 
ruled  that  no  violation  of  the  licensing  act  had  oc- 
curred, and  therefore  did  not  take  disciplinary  action. 
EXEMPTIONS  FROM  REGULATION 

Physicians  authorized  to  practice  in  Montana  and 
persons  employed  in  the  office  of,  or  under  the  direct 
supervision  of  a  physician  are  exempt  from  regulation 
by  the  board. 

Persons  who  sell  eyeglasses  or  spectacles  without 
attempting  to  represent  assumed  skill  in  adapting  them 
to  the  eye  are  also  exempt.   An  optician  performing 
required  mechanical  work  under  order  or  prescription  by 
a  licensed  physician  or  optometrist  is  exempt  from 
regulation. 
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Chapter  III 
OTHER  REGULATION 
FEDERAL  AND  STATE  REGULATION 

Montana  is  one  of  35  states  where  price  adver- 
tising of  opthalmic  goods  is  statutorily  prohibited. 
In  July  1978,  the  Federal  Trade  Commission  (FTC)  began 
enforcing  a  rule  (Title  16,  Chapter  1,  Subchapter  D, 
Part  456  CFR)  that  preempted  state  laws  which  either 
prohibited  or  burdened  the  advertising  of  prescription 
eye  wear  or  eye  examinations.  Then,  in  February  1980, 
a  U.S.  Court  of  Appeals  suspended  the  rule,  calling  for 
a  reevaluation  of  its  impact  by  the  FTC;  however,  one 
part  of  the  rule  which  was  left  in  force  requires  that 
consumers  be  provided  with  copies  of  their  prescrip- 
tions after  they  have  their  eyes  examined. 

Another  federal  agency  involved  in  regulating  eye 
care  is  the  Food  and  Drug  Administration  (FDA).   The 
FDA  has  established  requirements  for  ophthalmic  prepa- 
rations and  dispensers.   The  FDA  requires  that  all 
preparations  offered  or  intended  for  ophthalmic  use, 
including  contact  lens  solution  and  preparations  for 
cleansing  the  eye,  should  be  sterile. 

Optometrists  filing  claims  for  services  provided 
under  Medicaid  are  subject  to  screening  and  a  review  by 
a  Medicaid  Peer  Review  Committee.   All  claims  are 
screened  to  determine  if  they  meet  established  guide- 
lines.  If  there  are  any  discrepancies  the  claim  and 
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practices  of  the  optometrist  are  reviewed  by  a  peer 
consultant  and  may  be  scrutinized  by  a  committee  of 
peers  selected  by  the  screening  organization.   The 
committee  would  investigate  only  if  the  decision  of  the 
consultant  is  appealed  by  the  parties  involved. 

The  state  also  exerts  some  regulatory  influence 
through  the  Board  of  Medical  Examiners.   Those  optome- 
trists wishing  to  become  licensed  in  Montana  must 
satisfactorily  complete  a  course  approved  by  the  Board 
of  Medical  Examiners  in  the  use  of  diagnostic  drugs. 
Those  optometrists  who  are  currently  licensed  must  also 
take  the  course  if  they  wish  to  use  such  diagnostic 
agents  in  their  practices. 
PROFESSIONAL  ASSOCIATION 

Professional  societies  and  other  organizations 
have  some  self-regulatory  powers.   One  hundred  and  two 
of  the  125  licensed  optometrists  in  Montana  (82%)  are 
members  of  the  Montana  Optometric  Association.   This 
society  sets  standards  of  conduct  for  its  members  and 
provides  input  into  state  licensing  laws.   Members  who 
do  not  adhere  to  the  standards  of  conduct  can  be  re- 
moved from  membership.   The  association  also  conducts 
board-approved  courses  for  continuing  education.   In 
addition,  the  association  has  approval  authority  for 
optometrical  services  payable  from  county  poor  funds 
and  provided  to  county  residents,  who  are  the  legal  and 
financial  duty  and  responsibility  of  the  county  commis- 
sioners.  (Further  discussion  on  page  24.) 
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OTHER  STATES 

All  states  license  optometrists.  In  each  jurisdic- 
tion there  is  some  type  of  board  or  committee.   Forty- 
five  boards  have  the  powers  of  revocation  and/or  suspen- 
sion to  discipline  individuals  who  breach  standards. 
The  following  illustration  is  a  summarization  of  cer- 
tain aspects  of  optometric  regulation  in  other  states 
as  compared  to  Montana. 

REGULATION  OF  OPTOMETRISTS 
Aspect  U.S.  Montana 

Number  of  Board  Members  3-4  (14  states)        Four 

5    (27  states) 
6-7  (9  states) 

Public  Members  on  Board         No   (42  states)        Yes 

Yes  (8  states) 

Reciprocity  Yes  (35  states)        Yes 

No   (15  states) 

Continuing  Education  Yes  (42  states)        Yes 

No   (8  states) 

Citizenship  Required  Yes  (17  states)        Yes 

No   (33  states) 

Statutory  Restrictions  on 

Advertising  by  Optometrists      Yes  (31  states)        Yes 
(As  of  7/1/78)  Partial  (5  states) 

No   (14  states) 

Accept  National  Examination      Yes  (36  states)        Yes 

No   (14  states) 

Source:   Compiled  by  the  Office  of  the  Legislative  Auditor , based 

on  U.S.  Department  of  Health,  Education  and  Welfare  data. 
1977. 

Illustration  6 
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Chapter  IV 
AREAS  FOR  LEGISLATIVE  CONSIDERATION 
The  design  and  effectiveness  of  various  aspects  of 
regulation  may  warrant  legislative  consideration.   The 
intent  of  the  following  sections  is  to  briefly  discuss 
these  aspects  as  they  apply  to  the  Board  of  Optome- 
trists. 

The  areas  for  consideration  include: 

1.  Prohibition  on  advertising. 

2.  Contact  lenses. 

3.  Citizenship  requirement. 

4.  Range  of  penalties  imposed  by  law. 

5.  Reasons  for  revocation  of  a  license. 

6.  Appointment  of  members. 

7.  Association  approval  of  services. 

8.  Recording  of  license  with  county  clerk. 

9.  Fund  balance. 

10.    Administrative  Functions. 
PROHIBITION  ON  ADVERTISING 

Section  37-10-30( 1 )  (  k) ,  MCA,  states  in  part  that: 
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.  .  It  is  unlawful  for  a  person  to  .  .  . 
advertise  at  a  price  or  stated  terms  of  a 
price  or  as  being  free,  the  following:   (i) 
the  examination  or  treatment  of  the  eyes; 
(ii)  furnishing  of  optometrical  services;  or 
(iii)  furnishing  a  lens,   lenses,   contact 
lens,  contact  lenses,   glasses,   frames  or 
fitting  thereof." 

This  prohibition  applies  only  if  these  goods  and  ser- 
vices are  advertised  in  connection  with  the  practice  of 
optometry. 
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In  1978  the  FTC  issued  a  rule  which  preempted 
state  laws  and  trade  association  restrictions  which 
prohibited  the  advertising  of  eyewear  or  eye  examina- 
tions (see  Chapter  III).   Several  state  attorney  gen- 
erals challenged  the  FTC's  legal  right  to  preempt  state 
law.   This,  in  part,  led  to  the  suspension  of  the  FTC 
rule  m  1980.   However,  while  the  U.S.  Court  of  Appeals 
suspended  the  FTC  rule,  it  stated  in  its  opinion: 

The  Supreme  Court  has  incorporated  into 
constitutional  analysis  those  understandings 
about  the  role  of  advertising  which  the 
Commission  made  the  basis  of  its  rule.   The 
Court  has  declared  illegal  the  flat  bans  on 
advertising  which  the  rule  would  prohibit. 
The  Court  has  probably  made  illegal  state 
laws  which  "burden"  or  "limit"  advertising, 
just  as  the  rule  would.   And  a  number  of 
states  have  changed  their  laws  in  the  direc- 
tion the  rule  would  require. 

In  February  of  1979  the  Iowa  Attorney  General 
issued  an  opinion  which  holds  unconstitutional  an  Iowa 
law  prohibiting  advertising  by  chiropractors.   For  the 
same  reasons  set  forth  in  the  Iowa  opinion,  Montana 
statutes  prohibiting  advertising  of  ophthalmic  goods 
and  services  appear  unconstitutional. 

Montana's  ban  on  advertising  was  enacted  in  1939. 
To  date,  no  action  has  been  taken,  or  is  pending,  to 
remove  the  restrictions. 
CONTACT  LENSES 

Within  the  statutes  pertaining  to  the  practice  of 
optometry  in  Montana  are  some  apparently  vague  subsec- 
tions dealing  with  the  fitting  and  dispensing  of  con- 
tact lenses.  While  various  parts  of  the  law  (sections 

19 


37-10-101,  102,  301,  MCA)  define  what  constitutes  the 
practice  of  optometry,  certain  exemptions  from  board 
jurisdiction  exist  which  have  made  some  regulatory 
powers  unclear. 

Specifically,  a  complaint  was  received  by  the 
board  in  1975  which  alleged  that,  an  optician  had  mea- 
sured and  fitted  an  individual  for  contact  lenses.   In 
the  view  of  the  Board  of  Optometrists,  this  action 
constituted  practicing  optometry  without  a  license,  and 
the  matter  was  referred  to  the  appropriate  county 
attorney  for  prosecution.   Based  on  the  circumstances 
involved  in  the  complaint,  the  county  attorney  would 
not  pursue  prosecution  because  there  was  "...  a 
question  of  interpretation  of  the  statute  involved  as 
the  basis  of  the  problem."   Furthermore,  he  did  not 
believe  it  was  his  responsibility  to  " .  .  .  litigate 
matters  from  the  standpoint  of  determining  a  precedent 
for  the  meaning  of  a  regulatory  statute."  As  of  Janu- 
ary 1980,  there  had  been  no  resolution  of  the  com- 
plaint.  It  still  has  not  been  resolved  whether  measur- 
ing and  fitting  of  an  individual  for  contact  lenses  by 
an  optician  is  practicing  optometry. 

In  view  of  the  interpretive  problems  involved  in 
this  issue,  a  reexamination  of  the  optometry  licensing 
statutes  as  they  apply  to  contact  lenses  may  be  war- 
ranted. 
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CITIZENSHIP  REQUIREMENT 

Section  37-10-302(2),  MCA,  requires  that  an  indi- 
vidual be  a  citizen  of  the  United  States  in  order  to  be 
eligible  to  take  the  optometrist  examination.  Montana 
is  one  of  17  states  that  has  the  citizenship  require- 
ment. Thirty-three  states  do  not  have  such  a  require- 
ment. 

In  Wisconsin,  the  state  Attorney  General  stated 
that  citizenship  requirements  for  entrance  into  profes- 
sions are  unconstitutional  (Wise.  D.A.G.,  22-75).   In 
expressing  his  opinion,  he  based  his  decision  upon 
United  States  Supreme  Court  rulings  and  that  citizen- 
ship requirements  are  contrary  to  the  14th  Amendment  to 
the  United  States  Constitution.   (379  U.S.  184  and  413 
U.S.  63.)   Thus,  the  Montana  Legislative  Audit  Commit- 
tee has  recommended  the  removal  of  the  citizenship 
requirement  for  all  licensing  boards. 
RANGE  OF  PENALTIES  IMPOSED  BY  LAW 

The  Council  of  State  Governments  Task  Force  on 
State  Dental  Policies  and  the  Federal  Trade  Commission 
have  each  addressed  the  issue  of  the  range  of  penalties 
available  for  regulating  licensees.   They  stated  that  a 
solution  to  the  problem  is  to  allow  boards  a  range  of 
penalties  which  would  fit  any  disciplinary  situation. 

In  certain  instances  regulatory  boards  will  not 
pursue  disciplinary  action  against  licensees  because 
they  believe  the  alternatives  available  to  them  may  be 
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too  severe  for  the  violation.   For  example,  the  stat- 
utes concerning  the  Board  of  Optometrists,  as  with  some 
other  regulatory  boards,  may  appear  overly  stringent  in 
penalties  for  violations  of  the  licensing  act.   In 
addition  to  its  revocation  provision,  the  law  states 
that  persons  who  violate  the  statutes  or  rules  of  the 
board  are  guilty  of  a  misdemeanor.   Upon  conviction 
they  shall  be  fined  not  less  than  $200  nor  more  than 
$500,  or  imprisoned  in  the  county  jail  for  no  more  than 
six  months,  or  both  fined  and  imprisoned. 

In  contrast  to  these  provisions,  however,  a  law 
specifying  the  duties  of  all  regulatory  boards  (37-1- 
103,  MCA)  describes  a  broader  range  of  duties.   These 
include  the  setting  and  enforcing  of  standards  and 
rules  for  licensees,  and  when  necessary,  evaluating  the 
need  for  suspension,  revocation,  or  denial  of  licen- 
sure.  Thus,  there  appears  to  be  an  implied  range  of 
disciplinary  actions  up  to,   and  including  license 
revocation  and  judicial  prosecution;  however,  the  true 
intent  is  uncertain  and  the  range  of  penalties  is  not 
specific. 
REASONS  FOR  REVOCATION  OF  A  LICENSE 

In  1907  the  legislature  established  grounds  for 
revocation  of  a  license.  They  remain  the  same  today. 
The  board  can  revoke  a  license  for: 
— conviction  of  a  crime; 
— habitual  drunkenness; 
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--contagious  or  infectious  disease; 

--gross  immorality; 

— gross  ignorance  or  inefficiency  in  his  profes- 
sion; 

— unprofessional  conduct. 
Only  unprofessional  conduct  and  gross  ignorance  and 
inefficiency  are  further  defined  in  the  statutes  and 
rules.   There  are  no  rules  promulgated  by  the  board  to 
define  any  of  the  other  four  activities.   Their  mean- 
ings are  very  vague. 

Concerning  revocation  for  conviction  of  a  crime, 
section  37-1-203,  MCA,  states  that  criminal  convictions 
shall  not  operate  as  an  automatic  bar  to  being  licensed 
to  enter  any  occupation  in  the  state  of  Montana.   No 
licensing  authority  can  refuse  to  license  a  person 
solely  on  the  basis  of  a  criminal  conviction;  provided, 
however,  the  criminal  offense  does  not  relate  to  the 
public  health,  welfare,  and  safety  as  it  applies  to  the 
licensed  occupation.   As  noted  previously,  there  are  no 
board  regulations  which  define  conviction  of  a  crime, 
and  the  statute  as  written  is  in  conflict  with  section 
37-1-203,  MCA. 
APPOINTMENT  OF  MEMBERS 

Gubernatorial  appointments  to  the  board  are  not 
subject  to  Senate  confirmation  as  is  the  case  with  some 
other  boards.   The  Legislative  Audit  Committee  has 
taken  the  position  tliat  appointments  to  regulatory 
boards  be  subject  to  Senate  confirmation. 
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In  1979  a  legislative  act  reduced  the  terms  of 
board  members  from  six  years  to  four.   Historically, 
their  terms  have  been  staggered;  however,  during  the 
transition  following  the  statutory  change,  three  of  the 
four  board  members'  terms  were  found  to  have  expiration 
dates  in  1983.   Under  the  circumstances,  consideration 
should  be  given  to  re-staggering  the  terms  in  order  to 
help  ensure  that  board  functions  are  not  impaired  when 
new  members  are  appointed. 
ASSOCIATION  APPROVAL  OF  SERVICES 

Section  53-3-103,  MCA,  states  in  part: 

"...  medical  aid  and  hospitalization  for 
county  residents  and  nonresidents  within  the 
county  unable  to  provide  these  necessities 
for  themselves  are  the  legal  and  financial 
duty  and  responsibility  of  the  board  of 
county  commissioners  and  are  payable  from  the 
county  poor  fund.   The  county  commissioners 
shall  make  provisions   foi   competent  and 
skilled  .  .  .  optometrical  services  [as  are 
approved]  by  the  Montana  optometric  associa- 
tion ..." 

Not  all  doctors  of  optometry  are  members  of  the 
association.   Membership  represents  approximately  82 
percent  of  the  active  licensees  in  Montana.   The  intent 
of  association  approval  appears  to  be  to  obtain  profes- 
sional consultation  for  the  county  commissioners,  but 
what  also  occurs  is  that  a  specified  private  organiza- 
tion has  approval  authority  over  services  which  are 
paid  from  governmental  funds.   Requiring  the  services 
of  licensees  would  serve  the  same  purpose. 
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The  Legislative  Audit  Committee  has  recommended 
that  the  statutes  be  amended  to  remove  any  reference  to 
association  approval  of  services  for  all  licensing 
boards . 
RECORDING  OF  LICENSE  WITH  COUNTY  CLERK 

Montana  law  (37-J()-30b,  MCA)  requires  optometrists 
to  have  their  licenses  recorded  in  the  county  in  which 
they  reside.   Telephone  conversations  with  a  sample  of 
Montana  county  clerks  indicated  that  few  practitioners 
of  any  kind  are  registered  with  the  county  clerk  in 
most  counties.   Furthermore,  in  different  counties,  the 
fee  charged  for  filing  such  licenses  varies,  with  some 
charging  one  dollar  and  others  charging  two  dollars. 
The  law  specifies  a  one-d(jllar  fee  for  recording  an 
optometrist's  license  at  the  county  level.   This  law  is 
outdated.   Therefore,  the  Legislative  Audit  Committee 
has  recommended  that  statutes  relating  to  county  regis- 
tration of  occupational  licenses  (37-10-305,  MCA)  be 
repealed. 
FUND  BALANCE 

As  discussed  previously  (page  6),  the  board  is 
financed  through  examination  and  license  fees  which  are 
placed  in  an  earmarked  revenue  account.   As  shown  in 
Illustration  2   (page  7),   the  fund  balance  in  this 
account  has  been  steadily  increasing  during  the  past 
six  fiscal  years. 
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Recent  court  decisions  concerning  license  fees 
required  by  regulatory  boards  have  held  that,  gen- 
erally, the  fee  charged  for  licenses  may  be  only  as 
much  as  is  necessary  to  pay  for  the  cost  of  adminis- 
tering the  examination  and  licensing  program.   In  other 
words,  fees  must  be  reasonably  related  to  the  cost 
involved  in  regulation.   The  increasing  fund  balance 
for  the  board  indicates  that  compared  with  current 
examination  and  licensing  fees  the  fee  charged  for 
license  renewal  may  be  excessive  as  it  relates  to  the 
current  cost  of  administration. 
ADMINISTRATIVE  FUNCTIONS 

As  a  result  of  various  sunset  reviews  of  boards 
within  the  Department  of  Professional  and  Occupational 
Licensing,   two  separate  administrative  areas  have 
consistently  been  identified.  These  areas  are: 

— Automated  license  records 

— Multi-year  renewal 
It  is  intended  that  individual  documents,  addressed  to 
the  department,  will  be  formulated  concerning  these 
administrative  areas.   Therefore,  a  detailed  discussion 
of  each  is  not  presented  in  our  review  of  the  board. 
Automated  License  Records 

At  the  present  time,  most  licensee  records  are 
kept  manually  by  boards  within  the  department.   In 
addition,  new  and  renewed  licenses  are  manually  typed 
by  administrative  secretaries.   An  alternative  is  to 
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automate  license  records  through  a  department-wide 
system.   The  automated  system  could  print  renewal 
notices  and  also  licenses.   Furthermore,  such  automated 
records  could  be  used  to  generate  statistical  reports 
on  the  licensee  populations.   Additions,  deletions,  and 
corrections  to  the  license  files  could  also  be  made 
easily. 

Multi-Year  Renewal 

Most  boards  within  the  department  are  statutorily 
required  to  renew  licenses  on  an  annual  basis.   Annual 
renewal  may  not  be  necessary  and  may  result  in  adminis- 
trative costs  in  excess  of  those  necessary  for  effec- 
tive regulation.   An  alternative  to  annual  renewal  is 
to  spread  renewals  over  two  or  more  years.   If  renewals 
were  extended  for  more  than  one  year,  the  department 
workload  and  administrative  expenses  would  be  reduced. 
OTHER  AREAS  OF  CONSIDERATION 

In  previous  reviews  of  regulatory  boards  in  Mon- 
tana, the  aspect  of  board  member  reimbursement  was 
often  discussed.   This  issue  was  not  addressed  in  this 
review  because  the  reimbursement  of  board  members  is 
consistent  with  that  of  most  other  regulatory  boards, 
and  the  Legislative  Audit  Committee  has  previously 
recommended  that  reimbursement  of  board  members  be 
equal  for  all  regulatoiy  boards. 
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